TITLE11-DEPARTMENT OF INSURANCE

Notice ishereby given inaccordance with G.S. 150B-21.2 that the Industrial Commission intends to amendtherulescited as 11 NCAC
23A.0109;23B.0105;and23G.0104.

Link to agency website pursuantto G.S. 150B-19.1(c): https:/Mmww.ic.nc.gov/A109B105G104.html
Proposed Effective Date: March1,2021

Public Hearing:

Date: December 10,2020

Time: 2p.m.

Location: Via Teleconference only. Teleconference Line#: 1-888-363-4735; Access Code#: 4465746

Reason for Proposed Action: The Industrial Commission (hereinafter " Commission™) has deemed it necessary to permanently amend
therulescited as11 NCAC23A.0109and 11NCAC23B.0105in order to enable the most efficient processing and maintenance of the
contact information of the regulated partieswhoare involved in cases beforethe Industrial Commission. The Commission has deemed
it necessary to permanently amend the rule cited as 11 NCAC 23G .0104 to ensure that this mediation rule of the Commission is
"substantiallysimilar' to the mediation rules approved by the North Carolina Supreme Court for use in the Superior Courtdivision, as
requiredby G.S.97-80(c). Please note that the text initalicsin 11 NCAC 23A.0109and 11NCAC23B.0105is pending approval by
the Rules Review Commissionat its November 19, 2020 meeting.

Comments may be submittedto: Gina Cammarano, 1240 Mail Service Center, Raleigh, NC 27699-1240; phone (919) 807-2524;
email gina.cammarano@ic.nc.gov. Please submit written comments via email to gina.cammarano@ic.nc.gov, if possible.

Commentperiodends: January 4,2021

Procedure for Subjecting a Proposed Rule to Legislative Review: If an objection is not resolved priorto the adoption of the rule, a
person may also submit written objections to the Rules Review Commission after the adoption of the Rule. If the Rules Review
Commission receives written and signed objections after the adoption of the Rule in accordance with G.S. 150B-21.3(b2) from 10 or
more persons clearly requesting review by the legislature and the Rules Review Commission approvesthe rule, the rule will become
effective asprovided in G.S. 150B-21.3(b1). The Commission will receive written objections until 5:00 p.m. on the day following the
day the Commission approves the rule. The Commission will receive those objections by mail, delivery service, hand delivery, or
facsimile transmission. If you have any further questions concerning the submission of objections to the Commission, please call a
Commissionstaff attorney at 919-431-3000.

Fiscal impact. Doesany ruleor combination of rulesinthisnotice create aneconomic impact? Check allthatapply.
State funds affected

Local funds affected

Substantial economic impact (>=$1,000,000)

Approved by OSBM

No fiscal note required

OXOXKX

CHAPTER 23 -INDUSTRIAL COMMISSION
SUBCHAPTER23A-WORKERS' COMPENSATION RULES
SECTION.0100 - ADMINISTRATION
Note: The textin italics is pendingapproval by the Rules Review Commissionatits November 19, 2020 meeting.

11 NCAC 23A.0109 CONTACT INFORMATION

(@) "Contact information" for purposes of this Rule shall include telephone number, facsimile number, email address, and mailing
address.

(b) Al attorneys of record with matters befo rethe Commissionshall in
-provide and maintain currentcontact mformatlon forthe Commlssmn sreco rds via
the Commlssmn s Electronlc Document Fr Imq Portal ("EDEP").

(c) All unrepresented persons or entities with matters before the Commission shall inform the Commission upon any change to their
contactinformation in the followingmanner:

@ All employees who are not represented by counsel shall inform the Commission of any changein contactinformation
by filing a written notice via EDFEP, the- Commission'sElectronic-Document Elling-Portal (“EDER™}_email to
forms@ic-he-gov; contactinfo@ic.nc.gov, facsimile; facsimile to (919) 715-0282, U-S-Mail; U.S. mail sent to Office
of the Clerk, 1236 Mail Service Center, Raleigh North Carolina 27699-1236, p+ivate-couriersensice; private courier
service in accordance with Rule .0101 of this Section, or hand-delivens hand delivery in accordance with Rule 0101
of this Section.




)] All non-insured employers that are not represented by counselshall inform the Commission of any change in contact
information by filing a written notice via EDFP, email to deckets@ic-ne.gev; contactinfo@ic.nc.gov , facsimile;
facsimile to (919) 715-0282, U-S-Mail. U.S. mallsenttoOfflce of the Clerk, 1236 Mail Service Center, Raleigh North
Carolina 27699-1236, private-couriersensice; private courier service in accordance with Rule .0101 of this Section,
or handdelivens hand delivery in accordance with Rule .0101 of this Section.

(d) All carriers, third party administrators, and self-insured employers shall provide the Commission, by sending an email to
contactinfo@ic.nc.gov, with an email address for service of claim -related documents in cases where the Commission does not have
emailcontactinformation for a specific representative assignedto theclaim.

(e)_Instructions on howto provide and update contact information via EDFP are available at https:/Avww.ic.nc.gov/docfiling. html.

History Note:  AuthorityG.S.97-80;
Eff. January 1,2019;
Amended Eff.

SUBCHAPTER23B-TORTCLAIMSRULES
SECTION.0100- ADMINISTRATION
Note: The textin italics is pendingapproval by the Rules Review Commissionatits November 19, 2020 meeting.

11 NCAC 23B.0105 CONTACT INFORMATION

(@) "Contact information" for purposes of this Rule shall include telephone number, facsimile number, email address, and mailing

address.

(b) All persons orentities withoutlegal representation who have matters pending before the Commission shall a dvise the Commission

upon any change in contact information by filinga written notice via the Commission’s Electronic Document Filing Portal ("ED FP"),

electronic mail; [ mail{dockets@ic-ne.gov);] mail (contactinfo@ic.nc.gov), facsimile; facsimile to (919) 715-0282, U.S-Mail, U.S. mail

sent to Office of the Clerk, 1236 Mail Service Center, Raleigh, North Carolina 27699-1236, private-couriersensice; private courier

service in accordance with Rule .0101 of this Section, or handdeliveny. handdelivery in accordancewith Rule .0101 ofthis Section.

(c) Anplaintiffwithout legal representationwhowasan inmate in the North Carolina Division of Adult Corrections at thetimeof filing

his or her tort claim, shall, within thirty (30) days of release, provide the Commission with written notice of his or her post-release

contactinformation in any manner authorized in Paragraph (b) of this Rule. Followingthe initial written notice of post -release contact

information, the previously incarcerated plaintiff shall continue to advise the Commission upon all changes in contact information in

accordancewith Paragraph (b) of this Rule.

(d) All attorneys ofrecordwith matters beforethe Commissionshall in

ex-thﬁep;%ented-pm-y-scomact-miermama provideand maintain current contact mformatlon forthe Commlssmn S records waemad
-EDFP.

(e) Instructlons on howto provide and update contact information via EDFP are available at https:/Aww.ic.nc.gov/docfiling.html.

History Note:  AuthorityG.S.143-291;143-300;
Eff.March 1,2019;
Amended Eff. _

SUBCHAPTER23G - NORTH CAROLINA INDUSTRIAL COMMISSIONRULESFORMEDIATED SETTLEMENT
AND NEUTRAL EVALUATION CONFERENCES

SECTION.0100 - MEDIATIONAND SETTLEMENT

11 NCAC 23G.0104 DUTIESOF PARTIES, REPRESENTATIVES, AND ATTORNEYS
(@) Attendance. The following persons shall physically attend the mediated settlement conference:

@ all individual parties;

2) in a workers' compensation case, a representative of theemployerat thetime of injury if:

A the employer, instead of or in addition to the insurance company or administrator, has decision-making
authority with respectto settlement;

(B) the employeris offeringthe claimantemployment and the suitability of that employmentis in issue;

©) the employerandthe claimant haveagreed to simultaneously mediate non-compensation issues arising from
theinjury; or

(D) the Commissionorders the employer representative to attend the conference if the representative's physical
attendance is necessary to resolve matters in dispute in the subject action;

3) an officer, employee employee, oragent of any party that is not a natural personora governmental entity whois not
such the party's outside counseland who has the authority to decide on behalf of such the party whetherand onwhat
termsto settle the action;

4) in a workers' compensationcase, an employee oragent ofany party thatisa governmental entity who is not such the
party'soutsidecounsel or Attorney General's counsel responsible for the case and who has the authority to decide on
behalf of suchthe partyand on whattermsto settle the action.



(5) when the governing law prescribes that the terms of a proposed settlement may be approved only by a Board, an
employee oragent who is not such the party's outside counsel or Attorney General's counsel responsible for the case
andwho has the authority to negotlate on behalf of andto make a recommendationto the Board Becau-seG-S—M%-

ten-ela+m-s Pursuant to G. S 143- 295 an emponee or agentofthe named governmental entltyor agency is not requ |red
to attend the mediated settlement conference; conference. Thethe Attorney General shall attemptto make an employee
or agent of thenamed governmental entity oragency in a state State tort claim available via telecommunication, and
mediation shall not be delayed due to the absence or unavailability of the employee or agent of the named
governmental entity oragency.

6) The-counsels-ofrecord:provided; that-appearance the counsels of record. Appearance by counsel does not dispense
with or waive the required attendance of the parties listed in Subparagraphs (1) through (4);

@) a representative of each defendant's primary workers' compensation or liability insurance carrier or self -insured that
may be obligatedto pay all or partofany claim presented in theaction. Each carrier or self -insured shall be represented
atthe conferenceby an officer, empleyeeemployee, oragent whois not such the party's outside counsel and who has
the authority to decide on behalf of the carrier or self-insured whether and on what terms to settle the action, orwho
has been authorized to negotiate on behalf of such the carrier or self-insured and can communicate during the
conference with persons who have such the decision making authority; and

8) by order of the Commission, other representatives of parties, employers employers, or carriers, who may be obligated
to pay allor part of any claim presented in the action and who are not required to attend the conference pursuant to
Subparagraphs (1) through (6) of this Rule; Paragraph, if the Commission determines that the representative’s
attendanceis necessary for purposes of resolving the matters in dispute in the subjectaction. Any employer or carrier
who may be obligated to pay all or part of any claim presented in the action and who is not required to physically
attend the mediated settlement conference pursuant to Subparagraphs (1) through (6) of this Rule Paragraph or by
Commission orders, may attend the conference if the employer or carrier elects to attend. If, during the conference,
the mediator determines that the physical attendance of one or more additional persons is necessary to resolve the
matters in dispute in the subject action, the mediator may recess the conference and reconvene the conference at a
laterdateandtime to allowthe additional personor persons to physically attend.

(b) Any party orperson required to attend a mediated settlement conference shall physically-attend the conference untilan agreement
is reduced to wrrtrng and srgned as provrded in Paragraph (e) of this Rule oruntilan im passe has been declared Any-suchpany-or

and-personsrequiredtoattendthe conference. "Attendance shaII mean in- person attendance Wheneverthemedlatlon ru Ies a pproved bv

the North Carolina Supreme Court thatare in effect at thetime of themediation for usein the Superior Court division require in-person
attendance. Duringanytime that attendance means in-person attendance, any party or person, including the mediator, may have the in-
person attendance requirement excused or modified by agreement of all the parties and persons required to attend the mediation
conference, including the mediator, or by order of the Commission in the interests of justice upon motion of a party and notice to all
parties and persons required to attend the conference, including the mediator. "Attendance" shall mean attendance using remote
technology whenever the mediation rules approved by the North Carolina Supreme Court that are in effect at thetime of the mediation
foruse in the Superior Court division require attendance through the use of remotetechnology. Duringanytime thatattendance means
attendance through the use of remote technology, any party or person required to attend the conference, including the mediator, may
have theremotetechnology attendance requirement excused or modified by agreement of all parties and persons required to attend the
conference, including the mediator, or by order of the Commission in the interests of justice upon motion of a party and notice to all
partiesand persons required to attend the conference, including the mediator. All parties and persons requiredto attend the conference,
including the mediator, shall comply with all public health and safety requirements set forth in the mediation rules approved by the

North Carolina Supreme Court thatare in effectatthe time of the mediation for use in the Superior Court division.

(c) Inappropriate cases cases, the Commission or the mediator, with the consent of the parties, may allowa party or insurance carrier
representativewho is required to physically attend a mediated settlement conference in personunder this Rule to attend the conference
by telephone, conference call, speaker telephone telephone, or videoconferencing;

the attending party or representative shall bear all costs of such the telephonecalls orvrdeoconferencmq videgconferencing; I n addition

the mediator may communicate directly with the insurance representative with regard to matters discussed in mediation, and th e mediator
may seta subsequent mediated settlement conferenceatwhich all partiesand representatives shall physically-attend. attend the mediated
settlementconferencein person, subjectto the requirements and provisions of Paragraph (b) of this Rule. Thefailure to propery appear
by telephone or videoconferencing in accordance with this Paragraph shall sub ject the responsible party(ies) or representative(s) to
sanctions pursuant to Rule .0105 of this Subchapter.

(d) Notice of Mediation Order. Within seven days after the receipt of an order fora mediated settlement conference, the carrier or self-
insured named in the ordershall provide a copy of the order to the employerand all other carriers who may be obligated to pay all or
part of any claim presented in the workers' compensation case or any related third -party tortfeasor claims, and shall provide the mediator
and the other parties in the action with thename, address and telephone number of all such carriers.

(e) Finalizing Agreement. If anagreement is reached in the mediated settlement conference, the parties shall reduce the agreement to

writing, specifying all terms of the agreement that bear on the resolution of the dispute before the Commission, and shall sign the

agreementalong with their counsel. The parties may use IC Form MSC8, Mediated Settlement Agreement, or MSC9, Mediated
Settlement Agreement— Alternative Form, for this purpose. Execution by counsel of a mediated settlement agreement foran employer
orcarrierwho does notphysically attend the mediated settlement conference shallbe deemedto be in compliance with this Rule and 11
NCAC 23A .0502. By stipulation of the parties and at the parties' expense, the agreement may be electronically or stenographically




recorded. Allagreements for payment of compensation shall be submitted for Commission approval in accordance with 11 NCAC23A
.0501 and.0502.

(f) Paymentof Mediator's Fee. The mediator's fee shall be paid at the conclusion of the mediated settlement conference, unless otherwise
provided by Rule .0107 of this Subchapter, or by agreement with the mediator.

(g0 Related Cases. Upon application by any party or person and upon notice to all parties, the Commission may, in the interests of
justice, orderanattorney of record, party party, or representative of aninsurance carrierwho may beliable forallorany partof a claim
pendingin a Commission case to attend a mediated settlement conference that may be convened in another pending case, regardlessof
the forum in which the other case may be pending, provided that all parties in the other pending case consent to the attendan ce ordered
pursuant to this Paragraph. Any disputed issues concerning such an order shall be addressed to the Commission's Dispute Resolution
Coordinator. Unless otherwise ordered, any attorney, party party, or carrier representative who attends a mediated settlement conference
pursuanttothis Paragraph shall not be required to pay any of the mediation fees or costs related to that conference. Requests thata party,
attorney of record, orinsurance carrier representative in a related case attend a mediated settlement conference in a Commission case
shallbe addressedto the court oragency in which the related case is pending, provided that all parties in the Commission ¢ ase consent
to the requestedattendance.

History Note:  Authority G.S. 97-80(a){c); 97-80; 143-295; 143-296; 143-300; Rule4 of Rules for Mediated Settlement Conferences
and Other Settlement Procedures in Superior CourtCivil Actions;
Eff. January 16, 1996;

Amended Eff. October 1,1998;

Recodified from04 NCAC 10A.0616;

Amended Eff. July1,2014; January1,2011; June 1,2000;
Recodified from04 NCAC 10G.0104 Eff. June 1,2018;
Emergency Amendment Eff. June 16, 2020;

Amended Eff. August1,2020;

Temporary Amendment Eff. August28,2020;

Amended Eff. .




